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HEALTH AND SPORT COMMITTEE 
 

AGENDA 
 

23rd Meeting, 2018 (Session 5) 
 

Tuesday 18 September 2018 
 
The Committee will meet at 10.00 am in the James Clerk Maxwell Room (CR4). 
 
1. Declaration of interests: David Torrance will be invited to declare any relevant 

interests. 
 
2. Health and Care (Staffing) (Scotland) Bill: The Committee will take evidence 

on the Bill at Stage 1 from— 
 

Karen Hedge, National Director, Scottish Care; 
 
Alison Christie, Policy and Development Officer (Workforce), Coalition of 
Care and Support Providers in Scotland; 
 
Andrew Strong, Assistant Director (Policy and Communications), Health 
and Social Care Alliance Scotland; 
 
Mark Hazelwood, Chief Executive, Scottish Partnership for Palliative Care; 
 
Katherine Wainwright, Head of Human Resources, Turning Point 
Scotland, representing the Scottish Council for Voluntary Organisations; 
 

and then from— 
 

John Wood, Chief Officer, Health and Social Care, COSLA; 
 
Stuart Bain, HR Business Partner (Health and Social Care Partnership), 
Fife Council, representing the Society of Personnel and Development 
Scotland; 
 
Dr Jane Kellock, Head of Social Work Strategy and Development, Social 
Work Scotland; 
 
David Williams, Chief Officer, Glasgow City Health and Social Care 
Partnership; 
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Eddie Fraser, Director, East Ayrshire Health and Social Care Partnership. 
 

3. Subordinate legislation: The Committee will take evidence on the Public 
Appointments and Public Bodies etc. (Scotland) Act 2003 (Amendment of 
Specified Authorities) Order 2018 [draft] from— 

 
Jeane Freeman, Cabinet Secretary for Health and Sport, Michelle 
Campbell, Health Workforce, Leadership and Service Transformation 
Directorate, Steven Manson, Population Health Directorate, and Kirsten 
Simonnet-Lefevre, Directorate for Legal Services, Scottish Government. 
 

4. Subordinate legislation: Jeane Freeman, Cabinet Secretary for Health and 
Sport to move—S5M-12935—That the Health and Sport Committee 
recommends that the Public Appointments and Public Bodies etc. (Scotland) 
Act 2003 (Amendment of Specified Authorities) Order 2018 [draft] be approved. 

 
5. Health and Care (Staffing) (Scotland) Bill (in private): The Committee will 

consider the evidence heard earlier in the meeting. 
 
6. Scottish Government's Suicide Prevention Action Plan (in private): The 

Committee will consider a follow-up letter to the Scottish Government. 
 
 

David Cullum 
Clerk to the Health and Sport Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5210 

Email: david.cullum@parliament.scot 
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HEALTH AND SPORT COMMITTEE 

HEALTH AND CARE (STAFFING) (SCOTLAND) BILL  

SUBMISSION FROM SCOTTISH CARE 

 
Scottish Care welcomes this opportunity to contribute to the Health & Sport 
Committee’s call for written views on the Health and Care (Staffing) (Scotland) Bill. 

Scottish Care is the representative body for independent social care services in 
Scotland.  This encompasses private and voluntary sector providers of care home, 
care at home and housing support services across the country. Scottish Care counts 
over 400 organisations as members, which totals just under 1000 individual services. 
Scottish Care is committed to supporting a quality orientated, independent sector 
that offers real choice and value for money.  Our aim is to create an environment in 
which care providers can continue to deliver and develop the high-quality care that 
communities require and deserve.  

In relation to older people’s care, this sector provides 89% of the care home places 
in Scotland, both residential and nursing.  There are more older people in care 
homes any night of the week than in hospitals – as at 31st March 2016 there were 
873 care homes for older people providing support to 33,301 residents any night of 
the year.  

It is in this representative capacity that we are responding to this consultation.  Our 
responses are in relation to Part 3 of the Bill given that Scottish Care represents 
social care providers.   

Do you think the Bill will achieve its policy objectives?  
 
In principle, Scottish Care agrees with the need for mechanisms and/or models that 

can assure the public and others that staffing levels are appropriate to meet the often 

complex needs of individuals supported by health and social care services. 

We believe that the creation of a tool to measure capability levels is a key first step in 

achieving the Bill’s policy objectives.  It is only through understanding the needs of 

individuals supported by services that we can better determine the staffing required 

to meet these.  Out of this, there should be an algorithmic tool to show appropriate 

staffing requirements to deliver quality care and support and provide assurance of 

this.  For care home environments in particular, this must take account of varying 

capabilities and recognise the fluctuating and often unpredictable nature of this.  
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What are the key strengths of:  
Part 2 of the Bill?  
Part 3 of the Bill?  
 
It is positive that this Bill represents a desire for an integrated approach to legislation 

between health and social care services.  However, it is absolutely critical that the 

‘how’ of achieving an integrated approach is prioritised, through the proper 

recognition and engagement of the social care sector.  If we are not heard and 

enabled to influence the process in a meaningful way then the Bill will not be 

effective, efficient or workable in the reality of the social care landscape 

 
What are the key weaknesses of:  
Part 2 of the Bill?  
Part 3 of the Bill  

Scottish Care continues to have a number of concerns relating to the Bill which we 

strongly believe need to be addressed in order for the Bill to meet its objectives and 

to contribute positively to a safe and effective health and social care sector.   

We believe there remains a lack of clarity and scope around professional 

responsibility.  The Bill as it stands can only serve as a blunt instrument for directing 

staffing levels based on compliance or non-compliance.  It fails to account for 

abilities, skills mix and future models of care.   It needs to recognise different roles 

within care services, the nuances, complexities and skillsets associated with these 

roles and the circumstances within which particular staffing components would or 

would not be appropriate or achievable.  It is therefore essential that it allows for 

contextual flexibility and risk enablement in order to maintain appropriate trust and 

respect for providers in directing what staffing levels and staff mix support the best 

care to be delivered in a particular circumstance or environment.   

However that professional responsibility also extends the other way and must 

include the ways in which different roles involved in determining staffing levels are 

held accountable.  The Bill needs to make clear that the duties placed upon 

providers have equivalence with the duties placed on commissioners of services to 

ensure achievable staffing levels and sustainable services, including the covering of 

any financial burden incurred through compliance with the Bill.  The importance of 

short and long term workforce planning has long been acknowledged by social care 

providers; however, current commissioning practices, such as year on year 

commissioning and contracting, make this impossible in a meaningful way.  By 

avoiding having a duty placed on commissioners in the Bill, this is unlikely to change 

meaning providers will not be able to meet any increased staffing requirements 

indicated through this process.   The NHS is not only a service provider but also a 

commissioner of services and therefore has far more ability to directly act in order to 
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comply. The Bill is not only inequitable in this regard but creates a situation where 

care services have a duty to act without the tools to do so – in effect this Bill could be 

trying to force them to breathe underwater. It has the potential to create conflict and 

combative relationships between care services and those who commission them 

which is far from conducive to an environment that ensures ‘high quality services’; 

this Bill therefore undermines its own Guiding Principles. 

The Bill must also provide operational flexibility in order for it to be achievable, 

realistic and meaningful.  The mechanisms currently in place around staffing levels 

offer this degree of flexibility in enabling providers to manage unexpected scenarios, 

for instance in a context where an individual doesn’t turn up for a shift.  This must be 

maintained through any new legislation. 

 
The Bill as it is written for health services will ensure that existing reporting 

mechanisms are used to avoid it creating additional work.  Social care organisations 

already have reporting mechanisms in place to the Care Inspectorate and Local 

Authorities/Commissioners.  Our concern is that another reporting mechanism could 

be enforced with this legislation, therefore putting further administrative burden onto 

already over-stretched social services and making the Bill inequitable between 

health services and social care services. 

 
What differences, not covered above, might the Bill make? (for example: will 
the Bill have any unintended consequences, will it ensure that staffing levels 
are safe, does the Bill take account of health and social care integration, how 
are 'safe and high-quality' assured/guaranteed by the Bill?)  
 
A body of work has already been undertaken to increase the number of nursing 
student places at the next intake, the main reason for this being the critical state of 
nursing numbers within social care and the strain that this is placing on nursing 
homes across the country.  While it will be around 3 years before these students 
qualify and are ready to take up work, it has been well received by Scottish Care 
members and the social care sector more widely.  If, however, this Bill shows a need 
for an increase in nursing within hospital settings (as is anticipated) then these 
additional places will be swallowed up by the NHS, leaving our members in the same 
position but 3 years closer to a doomsday scenario.  Added to this the imopact of 
Brexit upon care home staffing is a cause for significant concern. This could result in 
closures or partial closures of nursing homes, leaving thousands of vulnerable 
people without appropriate care and the burden falling on the State. 
 
Social workers and the workforce planning of the Social Work Department are 

omitted from the Bill. Social workers are an integral part of the social care workforce 

with an incredibly important role to play in many of the processes that inform safe 

and effective staffing of services, such as initial assessments, care planning and 

reviews.  Should an increase of staff be assessed as necessary by a service via risk 

assessment, this would need to be agreed with a social worker in many 
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circumstances as they have control of the budget.  Should there be insufficient social 

workers available in any given area this can limit social care providers in advancing 

the support required for vulnerable people.  This being the case, it is essential that 

the social work department are workforce planning to ensure sufficient numbers of 

social workers are available in order for true integration to be possible in this regard. 

It is commonly accepted that we are currently in a recruitment and retention crisis 
within social care, across all roles and areas of the sector.   We are therefore 
concerned about where any higher numbers of carers and nurses that are stipulated 
as a result of the Bill are going to be sourced from. There is a body of work that 
requires undertaking across the country to meet the current demand for care workers 
before the Bill can be implemented effectively.  Otherwise, it risks the unintended 
consequence of crippling and closing care services rather than meeting its objective 
of assuring safety and quality.   
 
Finally, the Bill states that the Care Inspectorate have a duty to collaborate with care 

providers should it be determined that the Bill extends to other services such as care 

at home and housing support services.  We believe this needs to be strengthened to 

the extent that the Care Inspectorate has a duty to gain agreement of providers 

before developing and recommending such extension.  Otherwise, there would be a 

very real risk of services being compromised due to a lack of sufficient 

understanding of the Bill’s impact in these domains.   

 
Scottish Care is happy to be contacted and to provide any further information 

required. 

Please contact: 

Becca Gatherum  

Policy & Research Manager 

Becca.gatherum@scottishcare.org  
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HEALTH AND SPORT COMMITTEE 

HEALTH AND CARE (STAFFING) (SCOTLAND) BILL  

SUBMISSION FROM Coalition of Care and Support Providers (CCPS) 

 

Do you think the Bill will achieve its policy objectives? 

With regards to social care there is an existing statutory basis for the provision of 

appropriate staffing in care services settings. Existing legislation covering workforce 

planning in social care can be found in Regulation 15 Social Care and Social Work 

Improvement Scotland (Care Inspectorate) (Requirements for Care Services 

regulations 2011). Given that the policy objectives are already being met under 

existing legislation and the Bill offers no clear benefit to organisations delivering 

social services, employees in social care and people experiencing social services, 

CCPS deems the Bill unnecessary.  

Recommendation 4 of the National Health and Social Care Workforce Plan is to 

‘progress and co-produce social care and multi- disciplinary workforce planning tools 

that support the delivery of high quality care that reflects the new health and social 

care standards, and enable service redesign and new models of care’.  The 

commitment from COSLA and Scottish Government to progress the 

recommendations of the plan further renders the Bill unnecessary.  

Initially tools will be developed in social care only for care homes for adults. The 

Policy Memorandum explains, ‘Focusing on care homes for adults in the first 

instance acknowledges uncertainties raised during recent engagement on the 

workability of the policy approach in other settings’.  

CCPS members deliver a wide range of community based services for adults and 

children including mental health, criminal justice, adults and children with physical 

disabilities as well as residential childcare services. Members have expressed 

concern about applying standardised workforce planning tools in settings where 

outcomes are personalised and support needs are addressed on an individual basis. 

It is difficult to envisage ‘if and when a tool is developed’ the methodology could be 

applied consistently across a sector as diverse in the range of services it offers as it 

is in the size of the organisations delivering services. 

CCPS, sharing many of the same concerns, supports the submission from COSLA 

with particular reference to the point that neither the Care Inspectorate or the 

Scottish Social Services Council supported the Bill during the initial consultation in 

2017. 

What are the key strengths of Part 3 of the Bill? 
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It is difficult to identify the key strengths of a Bill that delivers no benefit to social 

services and has the potential to place additional financial burdens on providers with 

no indication of how this will be resourced. 

What are the key weaknesses of Part 3 of the Bill? 

 The Bill states the Care Inspectorate may develop and recommend staffing 

methods. Workforce planning tools should only be developed when the sector 

has identified and agreed a need to do so otherwise there is a risk that tools 

will be developed by the Care Inspectorate and imposed on the sector. 

 CCPS does not consider it sufficient to say the Care Inspectorate must 

collaborate with the sector. Any development of tools and methodology has to 

be sector led and supported by the Care Inspectorate for collaboration to be 

meaningful. 

 The Bill does not indicate how the development of workforce planning tools 

would lead to improved outcomes for people using services. Instead it focuses 

on the needs of people using services. CCPS members have raised concerns 

that this could be interpreted as ensuring safe staffing to meet only the basic/ 

minimum needs of people using services at the expense of prevention/ 

improving outcomes. 

What differences, not covered above, might the Bill make? (unintended 

consequences, does it take account of integration, how are safe/ high quality 

assured/ guaranteed?) 

 The main, very serious, concern for voluntary sector providers is the duty 

placed on them by the Bill without a commensurate duty on local authority 

commissioners resulting in responsibility without authority. Any new legislation 

that is insufficiently resourced will have a detrimental effect on providers’ 

ability to meet Care Inspectorate requirements with regards to safe staffing. 

This has been evident in the past but most recently with the policy of paying 

the Scottish Living Wage to all employees in adult social care. The lack of 

transparency in the resourcing of this policy has left some care workers still 

not being paid the SLW as evidenced in CCPS communications with 

members. 

 The Bill has the potential to resource those health settings that have 

evidenced need of increased staffing through the use of workforce planning 

tools to the detriment of the social care sector who do not have, and are 

unlikely to have, tools developed within the next five years. 

 The Bill also states that tools for social care will initially be developed for care 

homes, a very small area of delivery for CCPS members. This raises concern 

for the voluntary sector that resources will then be diverted to support 

increased staffing in care homes if workforce planning tools evidence a need.  

 The Bill does nothing to support the well evidenced recruitment challenges 

within social care and could potentially lead to the withdrawal of service 
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provision. If a tool is developed for use by the sector and it identifies a need to 

increase staffing, the inability of the employer to meet the increased 

requirement due to recruitment challenges and resource constraints risks 

future service delivery. 

 

CCPS members have expressed concern and have strongly opposed the Bill 

since the discussion document was launched in January this year. Ongoing 

engagement with CCPS members garnered extensive feedback that was 

regularly relayed to the Bill Team and discussed with the Cabinet Secretary for 

Health and Sport in May 2018. The minor amendments that have been made to 

the Bill are insufficient to reassure members against the impact of unintended 

consequences and CCPS does not support the implementation of this legislation. 
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HEALTH AND SPORT COMMITTEE 

HEALTH AND CARE (STAFFING) (SCOTLAND) BILL  

SUBMISSION FROM HEALTH AND SOCIAL CARE ALLIANCE SCOTLAND (the 

ALLIANCE) 

 

The Health and Social Care Alliance Scotland (the ALLIANCE) is the national third 

sector intermediary for a range of health and social care organisations.  It brings 

together over 2,200 members including a large network of national and local third 

sector organisations, associates in the statutory and private sectors and individuals.  

Many NHS Boards, Health and Social Care Partnerships and Primary/Community 

Care practices are associate members and many health and social care 

professionals are Professional Associates. Commercial organisations may also 

become Corporate Associates. 

 

This response has been informed by discussing the Bill directly with ALLIANCE 

individual members, all of whom have experience of health and care support and 

services, living with long term conditions and/or as unpaid carers. 

 

What are the key strengths of Part 2 of the Bill? 

 

The general principle of the Bill - to ensure appropriate staffing in the NHS - is 

important to ALLIANCE members. In discussion we heard experiences of 

understaffing in a number of NHS services which could be improved by the 

introduction of both appropriate and ambitious staffing tools and the resources 

required to make adhering to these tools possible. ALLIANCE members felt that 

outcome standards should be issued alongside any staffing tools to ensure 

uniformity of expected standards. 

 

ALLIANCE members welcomed the emphasis placed on the local context in which 

healthcare is provided. They pointed towards the differences between the delivery of 

urban and rural healthcare and the problem of recruiting suitably qualified staff in 

remote and rural areas, whether to work in hospital wards or in the community, as 

justification for broadening consideration of the local context. 
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What are the key strengths of Part 3 of the Bill? 

 

The general principle to ensure appropriate staffing of social care support and 

services is welcome. As the Bill identifies, suitable and competent individuals, who 

have been properly trained to complete their role, are critical to supporting people 

who use social care services to enjoy their human rights. ALLIANCE members 

remain concerned that social care support and services are challenged by the fallout 

of the United Kingdom leaving the European Union which could have a significant 

impact on the social care workforce and we would encourage the Committee to 

consider the Bill within this context. 

 

What are the key weaknesses of Part 2 of the Bill? 

 

Much of the future success of the Bill hinges on the development of new “speciality 

specific” staffing tools, which this Bill gives Ministers the opportunity to define 

through future regulations. As such, assessing the potential impact on existing 

support and services is difficult. 

 

We are concerned that, as introduced, there is no obligation in the Bill to consult 

directly with people who use support and services in advance of publishing guidance 

in relation to the staffing tools. Whilst we welcome the commitment the Bill makes to 

ensuring that consultation will be carried out with “others” the Scottish Government 

considers appropriate, we believe a stronger commitment should be made to 

ensuring views of people who use support and services are heard. At the very least 

“representative groups of people who use NHS support and services” should be 

added to section 121F (3). This process should reflect best practice gathered 

through the Our Voice programme1. 

 

The ALLIANCE also believes that some further clarity should be added to outline 

how Health Boards are expected to “take into account” views to identify best practice 

it receives. This should note how this will be monitored and what action will be taken 

if a Health Board does not take these views into account. Health Boards must define 

the values expected of staff in the delivery of care around compassion, caring and 

person-centred care and the values staff can expect from Health Boards as 

supportive employers. 

 

Members of the ALLIANCE also noted that more clarity was required in the Bill on 

what the consequences are for health and social care bodies if they do not meet 

their obligations under the Act. The Committee should consider whether the role of 

an independent body to oversee safe staffing levels would be appropriate. 

 

                                                        
1
 https://www.ourvoice.scot/ 
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The ALLIANCE believes that more clarity is required on which health care services 

are NOT subject to the Bill and the reasons why. Our members have expressed 

concerns about shortages of GPs, particularly in rural and remote areas of 

Scotland2, yet they are not subject to the Bill. The ALLIANCE also believes that 

reference should be made to the range of services across Scotland which rely on the 

employment, training and engagement of a range of Allied Health Professionals 

(AHPs).  Ensuring that these services are well staffed and governed is critical to the 

provision of safe, effective and person centred NHS services. 

 

Section 12IC (i) of the Bill identifies that mental health and learning disability units 

are subject to Part 2 of the Bill. It also notes that the location of this type of 

healthcare is “Mental health and learning disability units in hospitals” and relevant 

employees are “Registered nurses”. Mental health services are often provided in the 

community through a Community Psychiatric Nurse, and not in a hospital. Forensic 

mental health services also have an important role in supporting people with mental 

health problems. We would encourage the Committee to make sure that these 

services are covered under Part 2 of the Bill. 

 

What are the key weaknesses of Part 3 of the Bill? 

 

Our members welcomed the reference in Part 2 of the Bill to taking account of the 

local context for healthcare, however this is not replicated for social care support and 

services in Part 3. We believe that this is just as, if not more, relevant to social care 

and therefore the Bill should be amended to add a reference to the local context 

within which support and services operate at Section 6 (2) in the Bill. 

 

We would like Committee members to seek more clarity on the role of 

commissioners with regards to the bill. The procurement of care services should 

require for commissioners to bear some responsibility for ensuring that providers are 

adequately supported and funded to meet safe staffing obligations.   

 

Part 3 of the Bill could be improved by ensuring that any assessment of appropriate 

numbers of staff for a care service makes explicit reference to the needs and number 

of unpaid carers in that area. The role unpaid carers can play in supporting the 

design of appropriate services, as well as requiring support and services themselves, 

is often undervalued and must be recognised within this Bill. 

 

Part 3 outlines that Ministers may publish related guidance and outlines a range of 

consultees, however this does not currently include reference to Integration 

Authorities who plan, design and deliver social care services across Scotland. We 

                                                        
2
 https://www.alliance-scotland.org.uk/wp-content/uploads/2018/05/You-and-Your-GP-engagement-

report-110518.pdf 
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believe that the Bill should be amended to ensure they are appropriately consulted 

alongside people who use support and services. 

 

The ALLIANCE also encourages the Committee to consider whether this Bill could 

have implications for people who manage their own Self-directed Support packages 

and may employ numerous paid carers to support them. We believe that the Scottish 

Government should closely consider the potential implications of this Bill in relation 

to the Social Care (Self-directed Support) (Scotland) Act 20133.  

 

What differences, not covered above, might the Bill make? (for example: will 

the Bill have any unintended consequences, will it ensure that staffing levels 

are safe, does the Bill take account of health and social care integration, how 

are 'safe and high-quality' assured/guaranteed by the Bill?) 

 

The general principles define a “purpose of staffing health and care” at 1(1a), 

however our members believe that this is limited in its definition of the role health 

and social care staff can play in supporting people who use support and services. 

The ALLIANCE believes this should go further to make reference to staff as 

defenders and enablers of the rights of people who use support and services and/or 

in supporting people to achieve their personal outcomes (defined in the Self-Directed 

Support (Scotland) Act 2013)4. 

 

We are concerned that the principles outlined in 1(1b) are reliant on a perceived 

consistency with the purpose of health and care staffing as outlined in 1(1a).  We 

believe that a clearer explanation is required of the relationship dignity and rights 

have with the creation of “safe” and “high quality” services from the perspective of 

people who use support and as defined by Ministers.  

 

We believe that the general principles of this Bill could be strengthened by also 

taking into account the following principles as included in the Public Bodies (Joint 

Working) (Scotland) Act 2013 for example: 

 

 A focus on improvement of support and services 

 Planning and engagement of the local community 

 Anticipation of future need and prevention. 

 

The general principles refer to the rights of “service users”. The Social Security 

(Scotland) Act 2018 avoided this and referred directly to “individuals who have 

received assistance”. We believe that it would send out a strong, positive message if 

the term “service user” was replaced throughout the Bill and “people who use 

support and services” was used in its place. 

                                                        
3 http://www.legislation.gov.uk/asp/2013/1/contents/enacted 
4
 http://www.legislation.gov.uk/asp/2013/1/contents/enacted 
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Reference also needs to be made to unpaid carers in the Bill’s general principles. 

The role unpaid carers can play in supporting the design of appropriate services, as 

well as requiring support and services themselves, is often undervalued and must be 

recognised within this Bill. 

 

The ALLIANCE’s members particularly welcome the explicit mention of rights in the 

Bill’s general principles. Human rights based approaches (HRBA) are fundamental to 

the direction of travel of public service delivery in Scotland and embedding human 

rights explicitly within legislation, guidance and policy provides a powerful tool to 

drive improvement.  The ALLIANCE encourages the Committee to explore with the 

Scottish Government how this development is aligned with Scotland’s new Health 

and Care Standards5. We believe that the rights of staff should also be 

acknowledged in the guiding principles. 

 

For More Information 

 

Contact:  

Andrew Strong, Assistant Director (Policy and Communications) 

E: andrew.strong@alliance-scotland.org.uk 

 

Christopher Doyle, Policy and Information Assistant 

E: christopher.doyle@alliance-scotland.org.uk  

 

T: 0141 404 0231 

W: http://www.alliance-scotland.org.uk/ 

                                                        
5
 http://www.gov.scot/Publications/2017/06/1327 
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HEALTH AND SPORT COMMITTEE 

HEALTH AND CARE (STAFFING) (SCOTLAND) BILL  

SUBMISSION FROM Scottish Partnership for Palliative Care (SPPC) 

About the Scottish Partnership for Palliative Care (SPPC) 

The Scottish Partnership for Palliative Care (SPPC) brings together health and social care 

professionals from hospitals, social care services, primary care, hospices and other 

charities, to find ways of improving people’s experiences of declining health, death, dying 

and bereavement.  We also work to enable communities and individuals to support each 

other through the hard times which can come with death, dying and bereavement.   

Sometimes our field is described as “palliative care” but depending on what people 

understand by this term, this language can cause confusion.   One way of thinking about 

“palliative care” is to talk in terms of providing “good care” to people whose health is in 

irreversible decline or whose lives are coming to an inevitable close. However, the work of 

the SPPC is not synonymous with death – it is about life, about the care of someone who is 

alive, someone who still has hours, days, months, or years remaining in their life, and about 

optimising wellbeing in those circumstances.  

SPPC was founded 26 years ago and has grown to be a collaboration of over 100 

organisations involved in providing care towards the end of life.  SPPC’s membership 

includes all the territorial NHS Boards, Integration Authorities, all the hospices, a range of 

professional associations, many national charities, local authorities, social care providers 

and universities. 

Introduction 

Death, dying and bereavement comprise a large part of the work of Scotland’s health and 

care system. Around 56,000 people die annually in Scotland.  Of these it is estimated that 

as many as 46,000 people will have needs arising from living with deteriorating health for 

years, months or weeks before they die.  Death in hospitals: 29% of all acute bed days 

are used by patients in their last year of life.  Nearly 1 in 10 of patients in hospital will die 

during their current admission and 54% of deaths take place in hospital.  Death in care 

homes: 33 000 older people live in a care home, their median length of stay is less than 18 

months, over 60% have dementia and over 11 000 die each year.  Death in homes: In 

2013 63 000 people aged over 65 received care at home services.  Babies, children and 

young people: There are growing numbers of babies, children and young people living with 

life limiting conditions.  Economics: Health and care expenditure rises sharply towards the 

end of life.   

“Safety” and “avoiding harm” are both concepts which should be applied even when 

declining health and death are inevitable. Untreated symptoms and purposeless distressing 

interventions are avoidable harms at the end of life.  Another avoidable harm occurs when 
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relatives are not told by staff that their loved one is so ill that they may die, and so chances 

to say “thank you” or “I love you” may be lost.  How someone dies lives on in those who are 

left behind. 

Much of the work involved in providing palliative and end of life care is relational rather than 

task-focussed: taking time to listen to and engage with someone’s hope, fears and regrets; 

holding someone’s hand; being present with a bereaved relative.  Approaches to workforce 

planning need to take this into account the time required to meet such psycho-social and 

spiritual needs, giving them equal weight alongside meeting physical needs. 

SPPC welcomes the good intent of the Bill and the fundamental importance of adequate 

staffing levels.  SPC acknowledges the complexity of legislating in this area given the 

ambition to create a framework spanning diverse settings, multiple professions, integrated 

services and team working when evidence-based approaches to workforce planning of this 

type are not well developed. 

 Do you think that the Bill will achieve its policy objectives? 

The Bill contains a variety of policy objectives.  The overarching policy objective of enabling 

safe high quality care and improved outcomes for service users can’t be achieved by the 

Bill on its own.   

The subsidiary policy objective of ensuring appropriate staffing (“the right people, in the 

right place, with the rights skills at the right time”) also can’t be achieved by the Bill on its 

own.   

The objective “to enable a rigorous, evidence-based approach to decision-making relating 

to staffing requirements that ensures appropriate staffing for the delivery of safe and 

effective care, which takes account of service user health and care needs and promotes a 

safe environment for both service users and staff” can be promoted through the Bill. 

Other factors (affordability, national workforce planning, labour market impacts on 

recruitment and retention) will be very important in determining whether NHS Boards and 

care providers are able to implement required staffing levels.  These factors are largely 

outwith the control of service providers. 

What are the key strengths of: 

 Part 2 of the Bill? (Staffing in the NHS) 

SPPC welcomes the multi-faceted approach of general duty, guiding principles and the 

development/application of specific evidence-based tools.  SPPC welcomes the 

requirement to consider staff and patient views, and to inform staff of decisions. 

 Part 3 of the Bill? (Staffing in Care Services) 
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SPPC welcomes the intention to develop approaches to workforce planning in care homes 

in an inclusive way, working closely with stakeholders. The approach needs to be flexible 

and the outputs  useable by a range of providers. 

 What are the  key weaknesses of: 

 Part 2 of the Bill? (Staffing in the NHS) 

It is not entirely clear from the Bill or Policy Memorandum how the duties created by the Bill 

apply to hospices and the services they provide.  Amongst their broad range of provision 

hospices provide several healthcare services of the types listed in the schedule at 121c of 

the Bill (the schedule of types of healthcare where the Bill proposes the application of a 

common method).  However, the locations listed in the same table do not clearly equate to 

hospices. In addition, there should not be a blanket assumption that tools developed for use 

in NHS contexts can necessarily be applied without adaption to other types of setting. 

 Part 3 of the Bill? (Staffing in Care Services) 

 Is there anything that you would change in the Bill? 

 What differences, not covered above, might the Bill make? (for example: will the Bill 
have any unintended consequences, will it ensure that staffing levels are safe, does 
the Bill take account of health and social care integration, how are ‘safe and high-
quality services’ assured/guaranteed by the Bill?) 

There is a risk of unanticipated and unintended consequences.  Although the Bill covers all 

settings through its general duty and guiding principles, it appears that there will be a 

different approach to areas where there are specific tools available, and a differing 

approach to health services and care services.  It is difficult to predict how this may play 

out, and a risk of scarce workforce resources becoming skewed to particular settings or 

specialities in response to the requirements of the Bill rather than in response to service 

priorities. 

It is not clear how the duty placed on commissioning authorities when commissioning to 

have regard to the duties and principles placed on care service providers will impact in 

practice when commissioners are trying to achieve a balance of quality, safety and 

affordability.  

Part of the rationale for the Bill is to provide assurance to staff and public.  As noted, key 

factors relating to adequate workforce are largely outwith the control of NHS Boards and 

care providers.  In the event of service reduction (where workforce requirements can’t be 

met) there is a risk that this is perceived as a failure of local workforce planning (with 

associated harm to trust and confidence in provider organisations) rather than as a 

consequence of complex interplay between labour market and/or affordability issues. 
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HEALTH AND SPORT COMMITTEE 

HEALTH AND CARE (STAFFING) (SCOTLAND) BILL  

SUBMISSION FROM THE SCOTTISH COUNCIL FOR VOLUNTARY 
ORGANISATIONS (SCVO) 

Our position 

SCVO regards the Bill’s provisions around social care services as unnecessary. 

Any future legislative proposals in this area that affect the third sector should be co-

produced with the sector. 

 

Any legal requirements made of the sector must consider how these are resourced.   

 

Our response 

This response sets out SCVO’s views to the Health and Sport Committee’s 

consultation on the Health and Care (Staffing) (Scotland) Bill, as introduced by the 

Cabinet Secretary for Health and Sport on 23 May 2018. 

 

SCVO is supportive of the submission by the Coalition of Care and Support 

Providers (CCPS), in particular, that the Bill offers no clear benefit to organisations 

delivering social services, and is unnecessary. CCPS have outlined several 

concerns to support this point. 

 

According to the SSSC, the Official Statistics Provider for the social service 

workforce, 40,500 people work in social care within the third sector 

(http://data.sssc.uk.com/component/ssscvisualisations/local-level-data).  This is a 

large and diverse sector which does not have a single governance structure and 

hundreds of employers ranging from large nationals to small local services. 

Therefore, any legislation that imposes requirements or the use of standardised 

workforce tools designed for the public sector to the third sector will not work. 
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In addition, we would suggest the following principles need to be applied by the 

Scottish Government in progressing any further legislation in this area: 

 

 Building on Compacts between the Scottish Government and Third Sector in 

the past, Government must co-produce any proposals that may affect the 

sector and its workforce, before it comes to legislative stage. 

 

 Any additional requirements made of third sector delivery organisations needs 

to take into account how these additional duties are resourced, before they 

are written into legislation. 

 

About us 
The Scottish Council for Voluntary Organisations (SCVO) is the national body 
representing the third sector. There are over 45,000 voluntary organisations in 
Scotland involving around 138,000 paid staff and approximately 1.3 million 
volunteers. The sector manages an income of £5.3 billion. 
 
SCVO works in partnership with the third sector in Scotland to advance our shared 
values and interests. We have over 1,900 members who range from individuals and 
grassroots groups, to Scotland-wide organisations and intermediary bodies. 
 
As the only inclusive representative umbrella organisation for the sector SCVO:  

 has the largest Scotland-wide membership from the sector – our 1,900 
members include charities, community groups, social enterprises and 
voluntary organisations of all shapes and sizes 
 

 our governance and membership structures are democratic and accountable - 
with an elected board and policy committee from the sector, we are managed 
by the sector, for the sector 

 

 brings together organisations and networks connecting across the whole of 
Scotland 
 

 SCVO works to support people to take voluntary action to help themselves 
and others, and to bring about social change.  

 

 Further details about SCVO can be found at www.scvo.org.uk. 
 

Contact 
Ruchir Shah (Head of Policy) 
Email: politicalengagement@scvo.org.uk 
Tel: 0131 474 8000  
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HEALTH AND SPORT COMMITTEE  
 
HEALTH AND CARE (STAFFING) (SCOTLAND) BILL  

SUBMISSION FROM COSLA 

Introduction 

1. COSLA welcomes this opportunity to respond to the Health and Sport Committee’s 
Call for Views on the Health and Care (Staffing) (Scotland) Bill (the Bill). 

 
2. COSLA is the voice of local government in Scotland.  We provide political leadership 

and representation on national issues, and work on behalf of councils to strengthen 
local democracy and improve local services.  

 
3. COSLA’s members identified, as a priority, the need to support local government and 

Integration Authorities: 

 to address demographic and financial challenges;  

 to enable communities to live healthy, independent lives; and  

 to promote an outcomes and prevention culture.  

 
4. COSLA’s members have a significant interest in both national and legislative proposals 

concerning workforce planning and ‘safe staffing’ tools. The Scottish Government and 
local government have a whole system responsibility for the sustainability of the health 
and social care workforce. Change in one part of the workforce impacts on other parts 
of the workforce. We need to focus on staffing models that are fit for the future.  

 
5. Workforce planning should promote and support reforms that improve public services. 

COSLA recognises the link between effective workforce planning and the delivery of 
high quality care. It is important to have the right number of staff in place with the right 
skills. COSLA is concerned about the Bill’s top-down approach which places duties on 
NHS Boards, councils and providers without due regard to resources, or the impact on 
social care providers to be flexible, innovative or use tech-based solutions to deliver 
high quality care. 

 
6. To inform COSLA’s position, COSLA liaised with its 32 member councils and with a 

number of partners, including CCPS, Scottish Care, Integration Authority Chief 
Officers, SPDS, SOLAR, Integration Authority Chief Finance Officers, SOLACE and 
Directors of Finance. Through these discussions COSLA found a common thread, that 
neither COSLA nor its partners can see where the Bill adds value to the social care 
workforce, as safe and high-quality services are already assured through existing 
legislation, the inspection regime, current policy and the Health and Social Care 
Standards. 

COSLA’s Position on the Health and Care (Staffing) (Scotland) Bill 

7. COSLA does not support a statutory requirement being applied nationally for workload 
and workforce planning methodologies and tools to the diverse and changing social 
care sector.  Throughout the process of developing the Bill COSLA officers have been 
engaging with the Bill team to seek policy assurances. However, we continue to have 
very serious concerns about the impact of the legislation.   
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8. COSLA does not support the Bill including the social care workforce on the following 
grounds: 

 

 There are already existing regulations to ensure safe staffing levels in the 
highly-diverse social care sector, that are well-understood and backed up by an 
effective inspection regime, and further enhanced by the National Health and 
Social Care Standards. 

 

 Legislation will most likely create a rigid compliance framework and undermine 
the new integrated environment of health and social care.    

 

 Legislation will undermine the purpose of the joint Scottish Government/COSLA 
National Workforce Plan for Health and Social Care, the purpose of which is to 
strengthen national and local workforce planning. 

 

 The social care workforce is already experiencing challenges in terms of 
recruitment and retention. There are concerns that the legislation is neither time 
nor cost effective and will add further processes and pressures to the system.  

 
9. COSLA members through correspondence and dialogue with the Cabinet Secretary, 

during the consultation process and the development of the Bill, set out the above 
position. COSLA members mandated its officer to oppose the Bill. 

 

Opportunities for National and Local Workforce Planning 

10. Our collective aim, in the health and social care sector, should be to make a long-term 
difference to people’s lives by focusing on impact, outcomes and by preventing 
problems before they arise. Not on inputs, such as having a set number/levels of 
particular staff groups/professions on shift at any one time. 
 

11. Legislation is not the appropriate mechanism to support local and national workforce 
planning. The Bill does not appear to have taken proper consideration of the current 
developments in workforce planning policy. COSLA is concerned that the Bill may 
delay work that has already been identified through engagement across the social care 
sector.  The opportunities to progress national and local workforce planning lie in the 
following areas: 

 National Health and Social Care Workforce Plan  

 Existing Legislation and Standards 

 Dependency Tool 

 

National Health and Social Care Workforce Plan  
12. In 2017, COSLA and the Scottish Government co-produced the National Health and 

Social Care Workforce Plan Part 2 (Part 2). The purpose of the Part 2 is to strengthen 
the social care sector’s national and local approach to workload and workforce 
planning methodologies. COSLA welcomed Part 2’s commitment to progressing and 
co-producing social care and multi-disciplinary workforce planning tools. 
Recommendation 4 in Part 2 proposes the development of workforce planning tools: 
 

To progress and co-produce social care and multi-disciplinary workforce planning 
tools that support the delivery of high quality care that reflects the new health and 
social care standards and enable service redesign and new models of care.  

 

HS/S5/18/23/2

Page 19 of 38



REF NO. HS/S5/18/HCSS/45 

13. Workforce planning tools should only be developed where the sector has identified a 
need to do so. Any development of tools and methodology must be sector-led, and the 
legislation and policy memorandum are unhelpfully vague by saying ‘if’, ‘when’ and 
‘where’ there is a requirement for tools to be determined at a future date. Final political 
agreement on the use of the tools should rest with both COSLA and the Scottish 
Government. 

 

Existing Legislation and Standards 
14. COSLA is unconvinced that the Bill provides any additionality over and above existing 

social care legislation and standards. COSLA believes the burden of proof is on the 
Cabinet Secretary to demonstrate the benefits the Bill will bring to social care staff and 
service users. There is already a legislative framework (Regulation 15 of the Social 
Care and Social Work Improvement Scotland (Requirements for Care Services) 
Regulations 2011) concerning staffing levels in social care services, and an existing 
scrutiny framework to ensure it is being applied effectively. Regulation 15 already 
provides for the appropriate staffing in social care services, enabling safe and high-
quality care and improved outcomes for service users. It is the Bill’s intention to 
maintain and replace the existing requirement (Regulation 15) placed on care service 
providers and ‘level up’ nursing legislation. In 2017, the SSSC and the Care 
Inspectorate in their consultation responses stated that this legislative replacement 
was unnecessary.12  
 

15. The existing legislation is further enhanced by the new National Health and Social 
Care Standards, particularly Standard 3 – “I have confidence in the people who 
support and care for me”.  The Care Inspectorate have developed a new approach to 
scrutiny methodology, which started in care homes in July 2018.  This will be based on 
how good outcomes are for people with a key question focusing on how good the staff 
team is in a care home and a number of quality indicators that sit within this. COSLA 
believes that this new approach to scrutiny will ensure that safe and high-quality care 
is provided with improved outcomes for residents.  

 
16. There is already a statutory requirement, articulated in Integration Schemes, that 

Integration Authorities should produce a workforce plan which is developed in line with 
local need and local requirements. There is a concern that additional legislation 
requiring the use of specific tools set at a national level runs the risk of removing the 
scope for plans to be tailored locally. 

 
Dependency Tool 
17. National Care Home Contract Reform has been scoping the development of a tool that 

can measure an individual's level of need or acuity within the care home sector.  This 
is a collaboration between several key stakeholders including Scottish Care and the 
Care Inspectorate and has received support from Royal College of Nurses and the 
Chief Nursing Officer.  Initial scoping has concentrated on the level of capability or 
dependency of an individual, not on staffing levels and numbers due to the complexity 
of the care home landscape.  COSLA believes the development of the dependency 
tool will help deliver the shared ambitions behind the Bill, by taking account of the 
particular needs, abilities, characteristics and circumstances of the individual.  Whilst 
not a workforce planning tool in itself (this tool is not intended to give staff numbers or 

                                              
1
 http://www.sssc.uk.com/about-the-sssc/multimedia-library/publications?task=document.viewdoc&id=5020  

2
 https://consult.gov.scot/nursing-and-midwifery/safe-and-effective-staffing-in-health-care-

setting/consultation/view_respondent?_b_index=60&uuId=627672722 
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ratios) it will assist by providing robust evidence to ensure high quality and safe care.  
Being able to assess an individual’s capability is fundamental to staffing requirements. 

  

18. We welcome the confirmation that the Bill’s tools will not give staffing ratio, as ratios do 
not adequately measure safe and high-quality services and can be restrictive, stifling 
innovation and creativity. 

 

Concerns about the Health and Care (Staffing) (Scotland) Bill 

19. COSLA has the following concerns regarding the content and implications of the Bill: 

 Unintended Consequences – impediment to innovation, service redesign, 
localism, integration, flexibility and an unjustified bureaucratic burden  

 Extension of the Bill to Care Homes 

 Duty on Commissioners 

 Resources/Finances 
 
Unintended Consequences  
20. The Bill does not support health and social care integration and our vision for adult 

social care. Legislating for the use of specific tools and methodologies focuses on 
process rather than the quality of care – inputs rather than outcomes, which is in 
contradiction to current understanding of how to improve care. There is the potential 
for the Bill to obstruct innovative service design in an integrated health and care 
system.  
 

21.  At a local level, the focus should be on working together and joining up public services 
to get better results and greater efficiency. Local solutions should drive personalisation 
and workforce planning should be tailored to local systems.  Integrated Joint Boards 
and councils need to reflect local circumstances by maximising their flexibility and 
autonomy over decisions and resources.  
 

22. Legislation could limit opportunities for the delivery of responsive person-centred 
services or the development of new models of care.  There is a need to avoid tools that 
are unlikely to be flexible enough to meet the planning needs of all - from the smallest 
single service provider to large, commercial multi-site providers.  It is difficult to see 
how standardised workforce planning tools can be applied consistently to such a 
diverse workforce.  The consultation states that around 80% of service providers have 
under 50 staff.  The benefits of workforce planning tools are fewer for small care 
homes that may be unable to realise the benefits of a larger home or hospital and be 
an unjustified bureaucratic burden.  

 
23. At a time when commissioners and providers are looking to deliver innovative models 

of care for the 21st century which are tailored to changing demographic, different client 
needs, current financial challenges and to emerging technology, our concern is that 
legislation would be prescriptive and stifle innovation.  Conversely, if the legislation has 
no impact on models of care then, as above, it is not clear what added value this Bill 
will have. 

 
 
Extension of the Bill to Care Homes 
24. COSLA is concerned that the introduction of the Bill to care homes could jeopardise 

the national arrangement and destabilise the care home sector.  The reform of the 
National Care Home Contract has been focused on ensuring that the contract remains 
fit for purpose for the future requirements of the care home sector.  A key component 
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of this is the development of an indicative cost model or cost of care calculator, to 
ensure an evidence based and transparent approach to agreeing the national rate and 
ensuring sustainability in the sector.   
 

25. At a time when the care home market is experiencing workforce pressures due to the 
shortage of qualified staff, we want to encourage innovative service design and have 
flexibility within the system to allow for this.  The issues of recruitment and retainment 
within the social care workforce is well publicised, and whilst it is not the Bill’s intention 
to resolve these issues, it is difficult to see how the Bill’s aspirations can be realised 
while these supply issues exist.  The current high vacancy rates of nursing staff have 
resulted in some care homes becoming reliant on agency nurses. Whilst agency 
nurses provide a valuable resource, long term reliance on this service can have 
serious financial implications.  The Bill recognises that supplementary staff may be 
required to maintain safe staffing levels. However, the Bill’s Financial Memorandum 
does not anticipate any significant increase in staffing levels.  COSLA is concerned 
that while there are supply issues in the workforce, the Bill could increase the reliance 
on agency nurses with serious implications to the sustainability of the sector.   

 
26. Innovative approaches are required to ensure we have the appropriate staff to provide 

high quality care. The Care Inspectorate has been working with care homes that have 
sought to change their staffing and skill mix, for example by upskilling senior carers in 
care homes to ensure stable yet flexible staff teams.  Legislating for the use of a tool to 
provide staffing levels that is regulated by the Care Inspectorate could impede the 
progress completed to date.   

 
27. Throughout our dialogue and consultation with the social care sector there is not an 

appetite from commissioners, providers or staff for the Bill to be extended to care 
homes.  

 
Duty on Commissioners 
28. The right funding must be in place to ensure Integration Authorities, Councils and 

providers can discharge their responsibilities under the Bill, otherwise there is risk to 
future service delivery. 

 
29. The Bill contains a duty on commissioners to have regard to the guiding principles set 

out in the Bill, and the duties relating to staffing imposed on the persons providing the 
service. This duty is unnecessary due to existing legislation and the current regulatory 
framework which ensures appropriate staffing levels are considered.  In a system that 
is already under pressure, COSLA is concerned that this duty may unintentionally 
damage relationships between commissioners and service providers.   
 

30. If this proposed duty is placed on commissioners, then the Scottish Government must 
provide adequate funding to match any additional cost burdens resulting from the 
implementation of the legislation.   

 
Resources/Finances  
31. COSLA did not have the opportunity to take part in the development of the Bill’s 

Financial Memorandum (FM) and had no input into the costings included in the FM. 
The FM lacks detail. The only estimated cost set out in the FM, for the social care tool, 
is limited to the development of the tool. The FM does not anticipate any significant 
increase in staffing levels.  The FM states that the tools may be used annually in the 
social care sector due to lower turnover. If this is case, this once again raises the 
question of the Bill’s additionality. 
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32. The proposed tools and methodologies will have resource implications as workforce 
planning is not cost neutral.  The use of tools is an intensive process and additional 
management and administration costs have not been accounted for, nor have any 
costs in relation to staffing numbers.  In a system that is already under pressure, the 
tools will impact on local budgets and could distort the allocation of resources diverting 
them from frontline services.   
 

33. All new policies should be fully funded and COSLA is concerned that the FM contains 
no firm commitment to fund any additional pressures as a result of the use of the tools.  
To ensure the NHS, Councils, Integration Authorities and providers are not set up to 
fail, there needs to be a clear commitment from Scottish Government to fully fund 
development and implementation costs. COSLA would encourage the Committee to 
seek further evidence from the Scottish Government on the likely implementation and 
ongoing development costs. 

 
 
COSLA 
August 2018 
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SUBMITTING EVIDENCE TO A SCOTTISH PARLIAMENT COMMITTEE 
 

DATA PROTECTION FORM 
 

HEALTH AND SPORT COMMITTEE 

HEALTH AND CARE (STAFFING) (SCOTLAND) BILL  

SUBMISSION FROM Society of Personnel and Development Scotland (SPDS) 

1. Do you think the Bill will achieve its policy objectives? 

The Bill appears to have a fair possibility of reinforcing existing requirements to achieve 

appropriate staffing levels in NHS contexts given there are already well established tools in 

place. It is less clear that it will achieve its objectives in the Care setting and our position 

remains that further legislation is unnecessary, given there is already a statutory 

requirement on IJBS to Workforce Plan, therefore why is additional legislation required. 

The legislation assumes that the use of agency staff and other expensive staffing options is 

caused by failures in workforce planning and that better workforce planning will 

automatically address this. This does not take account of the wider demographic, societal, 

service delivery, and individual reasons that drive these forms of people resource provision. 

One example of this is where large amounts of short term cover are required to ensure 

continuity of care provision across a range of separate providers in a geographical area. 

Individuals will be motived to make themselves available for work through employment 

agencies as this means they will be offered work more often across all providers in the area 

using the agency for interim staffing. If on, the other hand, the individuals were directly 

employed by specific care providers they would find the work offered was insufficient to 

meet their employment needs and the employer would incur employment costs for an 

individual required to provide minimal hours. So imposing a statutory duty to undertake 

workforce planning will not address the issues that cause small employers to have to use 

agency staff and motivate qualified workers only to make themselves available for work 

through agencies.    

2. What are the key strengths of: Part 2 of the Bill?  

What are the key strengths of: Part 3 of the Bill?  

The duty to ensure appropriate numbers of suitably qualified staff to deliver care appears to 

be positive. If such staffing levels are in place is likely, if all other requirements are in place, 

to contribute to a service which appropriate for the health wellbeing and safety of service 

users and is of high quality. It may also result in staffing levels that contribute to staff health 

and well-being. 
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3. What are the key weaknesses of: Part 2 of the Bill? 

There is an imbalance between comprehensive list of formal tools prescribed for use in 

health settings and the lack of such tools in the care settings. This raises that an IJB will be 

motivated to channel resources in a multifunctional setting to those staff groups where 

levels are staffing-levels are set by a tool. Conversely an IJB might be motivated to move 

patients/service-users from a health setting to a care setting where the latter was not 

subject to the application of statutorily required staffing levels.   
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What are the key weaknesses of: Part 3 of the Bill?  

Use of any structured workforce planning tool is not a no-cost activity. At the very least 

there will be opportunity costs in management and administrative resources being diverted 

to collect data, enter it into a tool and apply the outcomes.(either option redirecting resource 

which could be better used on direct care provision) in some cases an organisation might 

decide that they had to employee additional administrative staff to undertake the work. 

There will be costs associated with creating the tool and also staff training in relation to 

using the tool. There is also the potential for the tool to determine a greater staffing 

resource is required which will result in more significant additional costs. There is a danger 

organisations focus on data collection and do not spend time on improvement / OD 

activities which would bring about transformational change required to meet demands 

The Scottish Government analysis published with the Bill states that there are 2,644 

employers. While the time to undertake workforce planning might be small annually, 

perhaps equating to only a couple of weeks work for one or two people per organisation, 

cumulatively this may represent a significant piece of activity for the sector.Also deficit in 

skill set and resources locally to deliver on this . 

The Scottish Government analysis states that 80% employers have under 50 staff. The 

benefits of a formalised workforce planning process are much less for small employers than 

for larger employers. While a large employer will benefit from planning for large scale 

demographic or training needs changes in their workforce a small employer will generally 

be aware of individual employee intentions, skills and training needs, and put in place 

appropriate steps to ensure continuity of care where a retirement or other predictable 

staffing event is on the horizon. To really see benefits would need infrastructure to support 

this on regional basis which would be required to resource to really see aspirations 

achieved. There is danger activity which should be spent on improving services is directed 

towards measurement and performance.  

Given the geographic size of large organisations like a local authority, the low level of 

wages offered to care workers, and that individual care homes tend to be small and 

geographically dispersed units (at least by comparison with the typical NHS hospital) the 

benefits of organisation wide workforce planning will be difficult to realise. As noted 

previously an individual unit manager will be more likely to make staff planning decisions 

based on their personal knowledge of readily predictable changes in their (comparatively) 

small staffing group and on the basis of knowledge of  local labour market .   

As the Care Inspectorate is being tasked with deployment it is reasonable to assume that   

they will give a negative audit and threaten to close a service if the tool is not used, even in 

situations where in all other respects a service was being delivered appropriately. This 

would place costs on other local service providers having to provide emergency services for 

displaced service users and costs associated with redundancy and unemployment benefits 

for staff affected by the closure. This represents a risk and how providers are supported will 

be key to success given they will not have skill set to deliver on this. 
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4. What differences, not covered above, might the Bill make? (for example: will 

the Bill have any unintended consequences, will it ensure that staffing levels are 

safe, does the Bill take account of health and social care integration, how are 'safe 

and high-quality' assured/guaranteed by the Bill?) 

There appears to be a fundamental dichotomy between the commitments stated 

paragraphs 11 and 12 of the Policy Memorandum (that the Bill is not intended to prescribe 

minimum staffing levels, stifle flexibility, integration and innovation) and the requirement to 

use specified tools in the Bill itself. Once an activity, such as the use of a planning tool, 

becomes a statutory requirement it would become organisationally very difficult to ignore 

the outcomes of the tool even in a situation where it was abundantly obvious those 

outcomes were not appropriate to the services being delivered or the service users in 

receipt of them. How will it be possible to have both a statutory planning framework 

imposed by the Care Inspectorate and “flexibility and the ability to redesign and innovate 

across multi-disciplinary and multi-agency setting”? Also how could auditors (i.e. the Care 

Inspectorate) measure this?  

Workforce planning and the duty to ensure statutory staffing levels and methods of service 

delivery without a commitment to provide appropriate funding also introduce risks. In 

services delivered by Local Authorities unfunded additional staffing commitments potentially 

introduced by the Bill raise the risk that other essential services delivered will have to be cut 

back and could destabilise services if this is not properly resourced. 
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HEALTH AND SPORT COMMITTEE 

Health and Care (Staffing) (Scotland) Bill 

SUBMISSION FROM Social Work Scotland  

  

Introduction  
Social Work Scotland is the professional leadership body for the social work and social care 

professions. We are a membership organisation which represents social workers and other 

professionals who lead and support social work across all sectors. We have members from 

NHS, local authorities, third and independent sectors. 

Social Work Scotland agrees with the principle that robust workforce planning and evidence 
based workload methods support high quality care and better outcomes for 
individuals.  Social Work Scotland does not agree, however, with the necessity for 
legislation to advance staffing methods to ensure safe and effective staffing levels.  
Nevertheless Social Work Scotland has taken the approach that as legislation is enacted it 
is important that social work should be included in the provisions of any Act to promote 
integration and avoid any unintended consequences which could emerge if non 
regulated social work staff are, as is proposed, excluded.   
 
The Position of Social Work 
 
Social Workers, practising within non regulated services, undertake complex statutory work 
in supporting vulnerable people in the areas of public protection, including child protection, 
adult support and protection, mental health and justice work.  This work is characterised by 
interventions which 'affect personal lives, individual rights and liberties'1.  This group of staff, 
often working within multi-disciplinary teams, are excluded from the provisions of the bill as 
proposed.  
 
The bill as it is currently drafted represents a missed opportunity and Social Work Scotland 
is concerned that it will not fulfil its policy intentions in a number of ways:  
  

 The exclusion of non-regulated social work staff runs counter to the ethos and 
intentions of the Public Bodies (Joint Working) (Scotland) Act 2014 and may lead to 
the unintended consequence of diverting limited resources to those groups of staff 
within the scope of the legislation  
 The proposed duties for Care Inspectorate shifts the responsibility, and potential 
resource, for developing workload methods from the sector to the regulator.  This 
risks compromising the role and flexibility of professional leaders in developing workload 
methods for their local context and services.  

  
  
  
The Place of Social Work and Integrated Working  
Social Work Scotland fully supports the aim of health and social care integration to provide 
flexible and responsive care around the needs of individuals.  It is therefore 

                                            
1
 Circular:  SWSG2/1995 May 1995 
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important that policy and legislation supports the development of new approaches and 
integrated teams in which professionals work together alongside individuals in preventative 
and personalised ways.   In its exclusion of social work the bill does not provide a coherent 
legislative framework regarding appropriate staffing across integrated health and care 
services.  
 
Social Work Scotland agrees with the policy memorandum to the bill in its assertion that it is 
important that robust evidence is available to support decisions about staffing when 
services are re-designed across multi-disciplinary teams.  We remain 
concerned, however, that the bill will not achieve this aim.  The exclusion of social work 
from the bill means that there is a risk that the effect given to findings of staffing methods 
within multi-disciplinary teams may be partial.  While we anticipate that the principles of the 
bill and any staffing methods would be applied to the multi-disciplinary team as a whole, the 
legal to duty to decide what changes to staffing (if any) are needed as a result of the 
application of the staffing method will only apply to health care professionals. This may 
mean that priority is given to the health staff within any multi- disciplinary team and will send 
a mixed message about the value of other groups of staff.   This will undermine the 
principles of integration and the flexibility of local partnerships to develop and deliver 
bespoke approaches to meet need. 
 
  
Development of Workforce Planning  
Social Work Scotland supports the ambition of the policy to enable further development of 
suitable approaches by and for the sector.   We are impressed by the resource 
and commitment afforded to the nursing profession to develop, test, and evaluate staffing 
methods over a long period of time.  In particular, we highlight the fact that these 
workload and workforce planning tools were developed by the profession.   We note that 
they are described in the policy memorandum as ‘ground breaking’. 
 
Within the field of social work, Social Work Scotland believes there is a need for robust 
and transparent staffing methods to be developed for the social work workforce undertaking 
complex work in the area of public protection.  During the consultation period Social 
Work Scotland argued that while legislation was not necessary, we saw the bill as 
an opportunity to enable robust and resourced development of staffing methods for this 
critical part of the workforce.  As it stands, the bill does not afford development of workload 
methods for the social work workforce.  Nevertheless the recently published Part 2 of the 
National Health and Social Care Workforce Plan, provides opportunity to progress 
workforce planning and we welcome the explicit recommendation to developing social care 
and multi-disciplinary workforce planning tools within the plan.  It is vital, however, that this 
is professionally led and resourced adequately to achieve the aim of improving workforce 
planning within social work.  It is also crucial that this bill does not divert resources and so 
diminish the potential impact of the National Health and Social Care Workforce Plan or that 
any activities associated developing tools within the recommendations of the plan are 
skewed towards legal requirements leading to a further diversion of resources from non- 
regulated social work. 
  
   
Part 3:  Functions of the Social Care and Social Work Improvement Service  

HS/S5/18/23/2

Page 29 of 38



  REF NO. HS/S5/18/HCSS/11 

Social Work Scotland has concerns about the significant powers given to the 
Care Inspectorate within Part 3 of the bill in respect of both developing staffing methods 
and recommending their use to Scottish Ministers.  
  
Social Work Scotland believes that professional leaders should lead the work of developing 
staffing methods, in collaboration with employers and regulators. This would be consistent 
with the ‘ground breaking’ approach adopted for nursing and midwifery. Within the Care 
Inspectorate Improvement strategy 2017-18, they highlight that ‘research tells us that 
improvement should be done by those closest to the front line in order to make changes 
that are appropriate, sustainable and truly improve the lives of those experiencing care’ 
(p.7). This principle should apply to making improvements to workforce planning.  We note 
that within the provisions of the bill the Care Inspectorate 'must collaborate' with employers 
and representatives of providers and users of services whom the Care 
Inspectorate consider appropriate.  However, we think this falls short of the policy objective 
of developing suitable staffing methods by and for the sector and will risk losing sight of 
local professional knowledge and expertise.   Social Work Scotland believes the Care 
Inspectorate, as an improvement service, has a critical role in supporting this process but 
not leading it.   
  
Social Work Scotland is also concerned that the Care Inspectorate will have the power to 
recommend to Scottish Ministers tools it has developed. This leaves them in a very 
powerful position without due checks and balances.  It is important that care providers 
are part of recommending the use of staffing methods under regulation to Scottish 
Ministers.  The duty placed on the Care Inspectorate to “collaborate” does not afford such a 
guarantee.  
  
Within Part 2 of the bill, Health Improvement Scotland does not have an equivalent 
role.  Under Section 121B(c) the Health Board is only required to take account of any 
assessment of HIS in applying a common staffing method.  HIS will not lead 
their development, which we presume will continue to be professionally led.  In terms of the 
policy objective to create a coherent legislative framework 
regarding appropriate staffing across health and care, we do not think the differences in 
provisions for developing and applying the tools support this.  
 
 
  
Unintended Consequences  
Social Work has concerns about unintended consequences arising from the exclusion of 
social work from the bill.  
  

 It may impact negatively on recruitment and the attractiveness of social work/social 
care as a profession if other professions are seen to benefit from legal safeguards in 
relation to assessing safe and effective levels of staffing  
 The bill does not represent a whole systems approach and may compromise the 
intentions of integration to provide innovative local multidisciplinary services around the 
needs of individuals.    
 There is a significant risk that limited resources within integration authorities may be 
directed towards meeting any potential increased staffing costs of those services which 
have legally mandated methods and tools. The bill, as it is currently drafted, may 
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therefore have the paradoxical effect of undermining the integration principles of 
improving outcomes for individuals that it is designed to assist.   
 Social Work Scotland notes that Fostering and Adoption services are regulated. The 
provisions of the bill will apply to this group of social workers, whereas social work 
teams carrying out public protection duties do not.  The bill has therefore created the 
perverse position in which social workers managing high levels of risk in the community 
will not be covered by the same safe staffing legislation as their colleagues assessing 
and supporting foster carers.   
 
Financial Consequences 
There is a risk if financial constraints mean there are insufficient resources to provide 
staffing resources to the required safe and effective levels. There is also a risk that local 
authorities and NHS Boards would require to absorb such costs by reducing services 
elsewhere that do not fall within the scope of the legislation.     
  

  
The focus on regulated services may have the unintended consequence for 
commissioning and procurement if staffing cannot be agreed in a collaborative way. 
Commissioners may see smaller providers as unsustainable and this will reduce choice 
for individuals and impact on market facilitation.   
  
The language adopted to describe these tools and methodologies – safe and effective – 
is largely used in health settings. While, applicable to social work and social care 
settings, this requires caution. Social care practice involves the management of risk in 
community settings, and this means managing uncertainty. Consequently, the 
introduction of such tools and methodologies should support risk based practice, but can 
never eliminate the potential for unplanned or undesired outcomes.  
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HEALTH AND SPORT COMMITTEE 

HEALTH AND CARE (STAFFING) (SCOTLAND) BILL  

SUBMISSION FROM Glasgow City Health and Social Care Partnership  

1. Do you think the Bill will achieve its policy objectives? 

For both Health and Social Care Services we strive to ensure that there are effective 
staffing levels and that there are the required minimum staffing levels on our directly 
provided services i.e. inpatient services and residential services. Agencies require to 
have the flexibility to deploy staff where there is the greatest need and to develop a 
workforce that is flexible in relation to skill and grade. 

 

• Objectives can be met if there if there is an increase in training of required clinical 
and social care professionals to reflect this policy context. There are also other wider 
workforce challenges ahead for both the NHS and social care as we deal with an 
ageing workforce, an increased demand on a range of specialist roles and the 
emerging impact of other policy initiatives, such as the GMS (General Medical 
Services) and new GP contracts. All of these pressures combined are placing 
significant demand on an already stretched clinical and social care workforce. 
 

• Careful consideration would also have to be given to overall training arrangements 
for qualified nursing and social care staff to ensure adequate numbers are available 
to meet demand, whilst also implementing new roles and exploring other 
opportunities for recruitment and retention of staff. 
 

• We have concerns in relation to the cost implications of this Bill. Our concerns around 
financial resourcing are highlighted in a separate submission to the Finance and 
Constitution Committee in respect of the Financial Memorandum of the current Bill. 
 

2. What are the key strengths of:  

Part 2 of the Bill? (STAFFING IN THE NHS) 

• It is helpful that there does not seem to be an intention for a prescribed number of 
health staff to be identified. 
                                                                                                                                                                                                

• Consistency of approach across all clinical areas, confirmation of appropriate 
training, the application of quality measures alongside staffing numbers, recognition 
of short term pressures when service change is underway. 

 
Part 3 of the Bill? (STAFFING IN CARE SERVICES) 

• It is helpful that there does not seem to be an intention for a prescribed number of 
social care staff to be identified. 
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• We note that there is no plan to implement the social care workforce tool at the same
time as the health tool. This hopefully will afford the opportunity to refine the
methodology between its implementation in health settings and possible subsequent
implementation in social care settings.

3. What are the key weaknesses of:

Part 2 of the Bill? (STAFFING IN THE NHS) 

We have several issues, questions and concerns in relation to Part 2 (NHS) of the Bill. 
These are given in brief below: 

• The use of workload tools as part of the process is noted, but we have limited
knowledge of the current tools in place. The use of a ‘professional judgement’
measure is of concern as this has caused some inconsistency in the past in terms of
individual responses to clinical workload issues – i.e. different individuals respond to
and record issues differently, although we appreciate that the triangulation process
attempts to take this into account.

• The Bill does not take cognisance of the significant overlap of governance
responsibilities between Health Boards, Integration Joint Boards and Local
Authorities so would require to be accompanied by clear guidance.

• The Bill gives a significant amount of detail about existing arrangements/
applications of the workload tools in health but it doesn’t tell us a lot about how these
will be used in relation to identifying consistent safe staffing numbers. It also refers to
‘taking staff’s views into account’ – we need more detail on what this will mean in
reality. It is possible that staff could refuse to work in certain circumstances?

Part 3 of the Bill? (STAFFING IN CARE SERVICES) 

We have several issues, questions and concerns in relation to Part 3 (Social Care) of the 
Bill. These are given in brief below: 

• A workforce “toolkit” would need to be developed for social care. It’s unclear how the
model would work in the absence of it.

• Integration requires a commonality of approach in terms of workforce tools. How will
this legislation complement/support integrated or new ways of working? How does it
fit with integrated workforce planning? It’s not clear from this Bill.

• There is no description in the Bill of a timeline around the development of a workload
tool for social care services.

• As already stated under Q1 of this consultation, several of the principles in the act
will put significant pressure on agencies to recruit and retain staff. There needs to be
a national strategy in relation to the education and development of some key
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professional posts. It is unclear how the national workforce tools would be used and 
applied across different professional groups. 

• We considered that the existing legislative framework in respect of social care services
is satisfactory and does not require to be replaced.

• In relation to the proposal for the Care Inspectorate to lead the development of a tool
for the care sector; we suggest that a national working group should lead this. The
involvement of the Care Inspectorate in any such development could lead to a conflict
of interest should they then carry out future inspections which are, in part, about the
application of tools it has itself developed.

• If the social care workforce is within the scope of this Bill we would respectfully request
that the legislation becomes an enabler to safe staffing provision within care
establishments rather than a potentially prescriptive inhibitor.

Please note – the following points detail weaknesses and issues common to both Health 
and Social Care within Part 2 and Part 3 of the Bill. To avoid duplication we have presented 
these together. 

• The legislation may impede or stifle innovation in the area of service redesign and
transformation which are at the heart of health and social care integration. Additional
legislation requiring the use of specific tools set at a national level runs the risk of
removing the scope for plans to be tailored locally.

• There must be acknowledgement that there is already a statutory requirement,
articulated in Integration Schemes, that Integration Joint Boards should produce a
workforce plan which is developed in line with local needs and local requirements.

• An overly prescriptive approach could have a negative impact on the flexibility
Partnerships require in order to meet the needs of the communities they serve.

• There is a risk that a focus on the use of specific tools would result in a ‘tick box’ culture
focused on processes rather than patient/service user outcomes.

• The cost burden of new legislation given that mechanisms are already in place to
ensure safe staffing levels in our health and social care services.

• There is significant risk that this legislation will add an additional layer of administration
and bureaucracy to existing systems.

• There is also a real risk that Partnerships will be unable to deliver on any new
legislative requirements should they not be fully funded. Alternatively, resources may
have to be diverted from other frontline services in order to deliver on these
requirements.

• This Bill may add additional significant demand on the already stretched health and
social care workforces.
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4. What differences, not covered above, might the Bill make? (for example: will
the Bill have any unintended consequences, will it ensure that staffing levels
are safe, does the Bill take account of health and social care integration, how
are 'safe and high-quality' assured/guaranteed by the Bill?)

We would like to highlight the significant challenges already experienced by both health and 
social care workforces in terms of recruitment and workforce maintenance. 

• We are concerned that the legislation will add another process and pressure on the
system which is not time or cost effective and lacks robust evidence that it would
have a positive impact on outcomes for patients and service users.

• Currently the NHS and social care providers need to recruit to a wide range of roles
from a limited number of trained/qualified staff. This legislation potentially could
further exacerbate this issue given supply issues already manifesting across the
workforce.

• The development of tools considering one professional group (or a limited number of
groups) in isolation may be detrimental to the development of integrated services
across health and social care.

• Whoever is tasked with leading the development of a staffing method for social care
must take into account the diversity of the workforce and the range and scale of
providers.  A ‘one size fits all’ approach to workforce planning simply will not work.

• The guiding principles which are being developed should be aligned with what is
already in place including the new Health and Social Care Standards and the National
Workforce Plan, otherwise these additional principles will add confusion to what is
already a complicated landscape.

• Similarly, regarding the initial focus on a staffing tool for the adult care home sector;
there is work ongoing in relation to the National Care Home Contract to develop a
dependency tool (focused on measuring the individual’s level of need) which will assist
in the delivery of high quality, person centred care. A staffing tool being developed in
conjunction with this could be overly complex.

• There is a concern that tools are not sufficiently dynamic to meet changing demands
in the integrated health and social care landscape, nor sophisticated enough to
respond to the significant diversity across Partnerships in terms of geography, scale,
needs and demand.
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HEALTH AND SPORT COMMITTEE 

HEALTH AND CARE (STAFFING) (SCOTLAND) BILL  

SUBMISSION FROM EAST AYRSHIRE HEALTH & SOCIAL CARE PARTNERSHIP 

Overview 

We recognise there is variance in opinion between professions both nationally and locally 
e.g. social work, community nursing and acute nursing.  There is also a risk between the
quality aspirations of the Bill and financial Governance.  In our response we have
endeavoured to include all feedback and although it may appear contradictory it is
important to capture the concerns and feedback from all those who contributed.

In particular, social work do not consider that legislation is necessary to achieve the 
outcomes specified, however, as legislation is being brought forward, it is important for 
social work to be included to avoid unintended consequences of: 

 Limited resources within integrated authorities being diverted to those staff groups
(nursing) where staffing methods are mandatory;

 An unhelpful message to the social work workforce that they are not as valued;

 Workforce planning methods having only a partial, or a distorting, impact in multi-
disciplinary teams within integration authorities. This will have the paradoxical effect
of undermining integration.

There is consensus that concerns and apprehensions haven’t changed from our previous 
submission in February 2018 – mainly the possibility of overly regulating and therefore 
stifling ability to tailor services to suit users locally and incurring additional cost and burden 
in terms of monitoring, implementing and reporting. 

A common concern is where the financial and staffing resource will come from to support/ 
implement/monitor the use of these new or existing staffing methods and to adhere to the 
reporting requirements in section 121E.  

Strengths 

Part 2 – The intentions of the Bill are admirable and use of a standardised and robust 
approach across Scotland should support decision making to be more transparent and 
allow comparison. 

Part 3 – Some areas feel this is a welcome extension and the use of a standardised and 
robust approach across Scotland will allow decision making to be more transparent and 
allow comparison.  However as noted there is concern not all staffing groups are included. 

Weaknesses 

Part 2 – 121A ‘Duty to ensure appropriate staffing: It is the duty of every Health Board and 
the Agency to ensure that at all times suitably qualified and competent individuals are 
working in such numbers as are appropriate for- …(b) the provision of high-quality health 
care’.  
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There are concerns that high quality is not always achieved currently.  For example, the 
crisis mental health over weekends, primary care mental health nursing and district nursing 
in hours and OOH is safe and clinically effective but not sure it is always of the highest 
quality we would aspire to, depending on changing service pressures and capacity to 
respond at short notice to changes. Clinicians currently feel exposed because of the level of 
workload.  If this standard is to be achieved then additional investment in services is 
needed. 

The tools in Community are not being routinely used across all nursing workforce and even 
then they only measure workload to an extent. They don’t (yet) measure case load 
complexity and  unlike ward environments which have an explicitly set out maximum 
capacity against resource required, community services currently have to absorb demand 
like sponges which drives down quality. 

Part 3 – As before what individual practitioners do is “high quality” but we do not have 
enough people to ensure this is always the case.  If funding for Local Authorities and 
H&SCP is reducing having this duty will be problematic. 

There are concerns about the significant powers given to the Care Inspectorate within Part 
3 of the bill in respect of both developing staffing methods and recommending their use to 
Scottish Ministers. The Care Inspectorate, as an improvement service, has a critical role in 
supporting this process but not leading it.  

Unintended Consequences 

Not all services are included (e.g. AHPs, GPs, Pharmacists, Social Work).  If this is the 
case, this could have the implication of driving savings in these areas to move to areas 
which are covered by the Bill. 

It is also true to say that because  we can provide more ‘evidence based’ data through use 
of the validated tools in some staff groups we run the risk of investing in these areas where 
risks are identified to the detriment of taking a whole workforce perspective.    

Financial Memorandum 

Section 2 of the Financial Memorandum outlines that the focus is on direct costs associated 
with the legislation. It is acknowledged that there may be a consequential impact on staff 
numbers but this is dependent on staffing decisions taken by Health Boards and care 
service providers and will, therefore, not be covered in detail by the Memorandum. 

There are concerns around the Bill conflicting with existing workforce planning tools with the 
potential to stifle local flexibility. The duty is on commissioners of services to ensure safe 
staffing in areas such as nursing and social care (care homes only at this stage i.e. 
excluding care at home services). This relates to only new commissioned services at this 
stage however the Coalition of Care and Support Providers Scotland (CCPS) have 
expressed a wish for the Bill to apply retrospectively with stronger duty on commissioners. 
This represents a significant financial risk as does the extension beyond residential social 
care services. The Financial Memorandum focuses on the development of the staff staffing 
model as opposed to consequential costs.  We suggestensuring that the additional 
consequential cost burden requires to be considered.   

The Financial Memorandum notes that while there may be an impact on staff numbers The 
Scottish Government do not anticipate that this will result in an overall increase to the total 
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cost incurred and in this Financial Memorandum the opportunity for the Bill to maximise the 
effectiveness of utilising total resources available is outlined. This represents a significant 
financial risk for the IJB including externally commissioned services. A clear example is the 
commissioning of nursing/residential care beds which is wholly outsourced within East 
Ayrshire with price uplifts presently aligned to the National Care Home Contract. Section 63 
outlines that the Care Inspectorate will be given a function to lead and facilitate work with 
relevant stakeholders on the development of tools and methodology for care homes for 
adults should there be an identified need to do so. It is anticipated therefore that the initial 
focus would be on developing a tool and methodology for care homes for older people.  

Within section 49 it has been recognised that the use of agency staff can impact on the 
quality of care and represents an ineffective use of funding. It is also recognised that the 
effective use of tools and methodology as required by legislation may identify staffing deficit 
in current funded establishment which is currently being met through agency staff. The 
potential reduction in overall staffing costs as noted in the Financial Memorandum is the 
aim however this is dependent on the availability of alternative staffing resources. Section 
80 includes recognition that many care providers are facing difficulty in recruiting staff. 

Section 50 reaffirms that it is not anticipated that the introduction of the Bill will significantly 
increase overall staffing costs, but may in fact provide the opportunity to reduce spend on 
supplementary staffing, enabling a reallocation away from supplementary staffing towards 
funded establishment. It should be noted that increasing demand for services (at the same 
time as having to deliver cash releasing efficiency savings) has impacted adversely on 
baseline staffing budgets. It is important to consider that there is a difference between cost 
reductions from better use of funding and releasable budget savings to contribute towards 
the safe staffing requirements outlined in the Bill. 

In summary, stringent monitoring of all elements staffing budgets will be required to ensure 
that consequential costs arising from the requirements of the Bill are identified noting the 
concerns as outlined above. The view outlined in the Financial Memorandum is that 
improved management of budgets in respect of higher cost agency staff can be applied to 
fully or partially offset additional costs however the risks highlighted above require to be 
considered.  This is particularly relevant given that the Care Inspectorate will be given a 
function to lead and facilitate work with relevant stakeholders on the development of tools 
and methodology for care homes for adults should there be an identified need to do so. It is 
anticipated that the initial focus would be on developing a tool and methodology for care 
homes for older people. Section 82 recognises that the tool may support the need for an 
increased number of staff with Section 83 outlining that there are a number of factors which 
could contribute to the need for an increased number of staff. 
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Health and Sport Committee 
 

23rd Meeting, 2018 (Session 5) 
 

Tuesday 18 September 2018 
 

Subordinate legislation 
 

Note by the clerk 
 
Overview of instrument 
 
1. There is one affirmative instrument for consideration at today’s meeting: 

 
The Public Appointments and Public Bodies etc. (Scotland) Act 2003 

(Amendment of Specified Authorities) Order 2018 [draft] 
 

Background 
 
2. This Order amends schedule 2 of the Public Appointments and Public 

Bodies etc. (Scotland) Act 2003 which lists the specified authorities that 
are subject to section 2 of that Act so must comply with the code of 
practice published by the Commissioner for Ethical Standards in Public 
Life in Scotland. 
 

3. Schedule 2 of the Public Appointments and Public Bodies etc. (Scotland) 
Act 2003 is amended by removing the entry for the Scottish Advisory 
Committee on Distinction Awards (article 2(2)) and by adding, as an 
exception, an entry for the board of NHS Health Scotland (article 2(3)) 
with the effect that appointments made by the Scottish Ministers do not 
require to comply with the code of practice prepared under section 2 of 
that Act.  

 
4. The Policy Note and associated documents from the instrument are 

attached at Annex A. 
 

5. An electronic copy of the instrument is available at:  
http://www.legislation.gov.uk/sdsi/2018/9780111039328/contents  

 
6. The Committee needs to report by 24 September 2018. 
 
Delegated Powers and Law Reform Committee consideration 
 
7. The Delegated Powers and Law Reform Committee considered the 

instrument at its meeting on 19 June 2018. The Committee determined 
that it did not need to draw the attention of the Parliament to the 
instrument on any grounds within its remit. 

 

http://www.legislation.gov.uk/sdsi/2018/9780111039328/contents
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Annex A 
POLICY NOTE 

 
THE PUBLIC APPOINTMENTS AND PUBLIC BODIES ETC. (SCOTLAND) 

ACT 2003 (AMENDMENT OF SPECIFIED AUTHORITIES) ORDER 2018 
 

SSI 2018/ 
 
1. The above instrument was made in exercise of the powers conferred by 

section 3(42)(a) of the Public Appointments and Public Bodies etc. 
(Scotland) Act 2003 and all other powers enabling them to do so. 

 
2. The instrument is subject to affirmative procedure. 
 
Policy Objectives 
 
3. The purpose of this instrument is to remove NHS Health Scotland and 

the Scottish Association Scottish Advisory Committee on Distinction 
Awards (SACDA) from the remit of the Commissioner for Ethical 
Standards in Public Life in Scotland. 
 

SACDA 
 
Background 

 
4. Since the freezing of Distinction Awards (DA), the Board of SACDA has 

reduced from approximately fourteen members, to five, with its duties 
limited to the annual review of current DA holders. The most recent 
Chair demitted office at the end of February 2018, having completed the 
maximum number of years allowed by the Commissioner and an interim 
deputy-Chair has been appointed for six months, until 31 August 2018. 
However, it is still necessary to appoint new members. 
 

5.  Consequently, we have been in discussions with SACDA about how best 
to manage the way forward and it is anticipated that by removing 
SACDA from the Commissioner’s remit, membership difficulties could be 
addressed either by reappointing previous committee members, or 
recruiting new members in a more timeous and cost-effective manner. 

 
Consultation 
 
6.  A small-scale consultation exercise was carried out January-February 

2018 with the six relevant bodies. We received replies from all, with a 
further three responses from associated groups. To summarise, of the 
nine responses, two respondents supported the move, notably SACDA 
themselves (with caveats) and the Management Steering Group (MSG). 
The MSG, which represents employers’ interests, did not raise any 
issues. Six respondents rejected the move and one required additional 
information.  However, it should be noted that all concerns were based 
on issues outwith the scope of the consultation. 
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7.  SACDA sought reassurance on three key points: that SACDA continues 
to be composed of both medical and lay members; new appointments 
should be submitted for approval by the Chair and Medical Director; all 
processes should have sufficient transparency to assure accountability 
for public money. 

 
8.  All appointments will still be subject to the Cabinet Secretary’s approval, 

therefore we do not anticipate that these requirements will cause any 
issues, as we are equally keen to ensure and maintain transparency and 
accountability. 

 
Health Scotland 
 
Background 
 
9.  This instrument is laid as part of the transition towards a new public 

health body, and in light of a current non-executive Board appointment 
which was due to end at the end of May 2018. 

 
10.  NHS Health Scotland currently has a small Board of nine non-executive 

directors. A non-executive Board member was due complete his 
appointment at the end of May 2018. He was originally appointed in 
June 2009, and served two full terms. In 2017, we made a case to the 
Commissioner to extend the appointment until March 2019, given at that 
time we expected the new public health body to be established in April 
2019. The Commissioner agreed to extend the appointment by 12 
months, to May 2018, but not by the full year and 10 months that was 
requested. 

 

11.  We have been in discussion with NHS Health Scotland and colleagues 
about how best to manage the way forward. The Chair of NHS Health 
Scotland considers the continued appointment of the non-executive 
board member as highly valuable in the work of the Board. 

 
12.  After consideration of options regarding the best way forward, the 

Cabinet Secretary for Health and Sport agreed to a recommendation to 
remove NHS Health Scotland from the remit of the Commissioner for 
Ethical Standards in Public Life. Therefore, the Public Appointments and 
Public Bodies etc. (Scotland) Act, 2003 is to be amended with the effect 
that NHS Health Scotland is no longer within the remit of the 
Commissioner for Ethical Standards in Public Life. Such a move would 
be required as part of the dissolution of NHS Health Scotland in any 
event, but in the context of managing the organisation’s transition over 
the last 12 months or so of its existence, it would seem to be 
proportionate to take this step now if it means that we can ensure the 
Board continues to provide good governance of the organisation. 

 
 The Commissioner has indicated that he is content for an extension to 

be made until the end of 2018 on the basis that there is now, subject to 
parliamentary approval, a clear timetable for the removal of the body 
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from his regulatory remit. The Chair of NHS Health Scotland is clear that 
he would like to retain the non-executive Board member on the Board 
until NHS Health Scotland ceases to exist. The removal of NHS Health 
Scotland from the Commissioner’s remit is a short-term measure to 
assist in the transition of NHS Health Scotland. 

 
Consultation 
 
13.  The instrument simply provides for appointments to NHS Health 

Scotland not to be regulated by the Commissioner for Ethical Standards 
in Public Life in Scotland in the period before its abolition, so public 
consultation was not considered necessary. However, we did consult 
with NHS Health Scotland who support the policy aims of this SSI. 

 

Summary 
 

14.  After consideration of options regarding the best way forward, the 
Cabinet Secretary for Health and Sport agreed to a recommendation to 
remove both Health Scotland and the Scottish Advisory Committee on 
Distinction Awards (SACDA) from the remit of the Commissioner for 
Ethical Standards in Public Life. It is now open to us to take forward an 
affirmative SSI to amend the Public Appointments and Public Bodies etc. 

 (Scotland) Act, 2003 such that NHS Health Scotland and SACDA are no 
longer within the remit of the Commissioner for Ethical Standards in 
Public Life. 

 
Impact Assessments 
 
15.  An Equality Impact Assessment is not necessary as the instrument in 

itself does not have any equalities impacts. 
 
16.  A Business and Regulatory Impact Assessment was not considered to 

be necessary for this instrument as the order itself does not create any 
new burdens on business, charities or the voluntary sector. 

 
17.  A Child Rights and Wellbeing Impact Assessment and a Privacy Impact 

Assessment are not necessary as the instrument in itself does not have 
any child rights or wellbeing or privacy impacts. 

 
Financial Effects 
 
18.  The Cabinet Secretary for Health and Sport confirms that no BRIA is 

necessary as the instrument has no financial effects on the Scottish 
Government, local government or on business. 

 
 
Scottish Government 
Directorate for Health Workforce and Strategic Change & 
Directorate for Population Health 
12 June 2018 
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